Witing or Revising Professional Standards
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Knud E. Her mansen
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Knud E Hernansen is a | and surveyor, civil engineer, and attorney at |aw The paper is based
in part on his experience as a |l and surveyor and attorney.

| nt roducti on
Standards are defined to be «criteria providing threshold
paraneters for professional practice. Standards can be an
inmportant “tool” to provide either methods or goals for
practitioners. How the profession sees the inportance and needs of
its services and the criteria that define m ninum services has a
far reaching affect. Standards not only provide threshold limts
governi ng professional behavior and services but in the process
reach for recognition through increased responsibility and foster

appreciative public recognition of quality services.

Pur pose
Standards should inpart on the practitioner a clear and |ogica
reason why the standards are necessary, what they should be used
for, and what they are intended to acconplish. In this regard
standards should be witten:
1. to correct a problemthat is damagi ng the profession, public,
or the client;
2. to foster cooperation, trust, and credibility toward the
qual ity services;

3. to establish some mninmum and reasonable threshold bel ow
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which discipline or liability shoul d be expected; and
4. to provide sonme conmon and reasonable criteria for conmmobn
contractual situations that could be referenced or take effect

wi t hout agreenent on the particul ars.

Probl em
Li censing boards and professional societies have or are in the
process of preparing or revising professional standards. Many
standards are witten with the best of intentions but fail in
application. Wat may surprise mnany practitioners are that
standards are used nore often agai nst conpetent practitioners than
i nconpetent practitioners.l There are three nmajor causes for this

di sparity.

First, practitioners that adhere to standards often cannot offer
conpetitive prices against practitioners that do not feel
obligated or care to conmply wth standards. Publ i shi ng
restrictively higher standards does not force all practitioners to
of fer quality services for hi gher f ees. Consequent | y,
practitioners followng restrictive standards find it nore
difficult than before to conpete with practitioners who do not

foll ow t hem

Second, standards are sonetinmes used by clients to avoid paynent

1 See e.g., Edward Felsenthal, “Doctors' Own Guidelines Hurt Them in Court,” The Wall Street Journal, p. B1,
Wednesday, October 19, 1994
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or force the practitioner to take a reduced fee.2 Conprehensive
standards provide anple opportunity to find one or nore criterion
the practitioner has failed to conply with. The fact that the
criterion may be inconsequential to the outcone or overall quality
of the services is irrelevant for the client |ooking for an excuse
not to pay.3 Any deviation from the standards no matter how
i nconsequential to the accuracy of the surveying services can and
of ten does provide a reasonabl e excuse to w thhold paynent. Faced
with a delay for one or nore years and the cost of attorneys and
litigation, the practitioner is apt to walk away from or

conprom se the fee.

Third, many attorneys use standards to discredit the practitioner
who is an expert wtness. The failure of the practitioner to
follow each criterion in the standards, no matter how
i nconsequential to the overall quality of the service, is usually
enough for the attorney to introduce doubt in the judge, jury, or
the mnd of the practitioner’s client about the conpetency or

honesty of the practitioner.

Consi derati ons
Care, thought, and good conmunication skills are required to wite
standards that do not harm or damage the conpetent practitioner.

Standards should be witten in such a mnanner that they are

2 See e.g., Travis Pruitt & Associatesv. Smith, 192 Ga.App. 496, 385 S.E.2d 132 (1989)

3 There are few surveyors who have not had to deal with a client who has demanded the fee be reduced because of
some deviation, defect, or illusory wrong that goes beyond reason.
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reasonable, will advance the profession, and will not do harm or
be an unreasonabl e burden on conpetent practitioners. Toward this
goal, several problens and pitfalls are comon and should be

elimnated or reduced. They are sumari zed as foll ows:

1. No Underlying Phil osophy —Many standards are an assortnent of
advi ce, nmandates, and conflicting tones and intent. Lacking a
comon phil osophy, they are simlar to a collection of trees that
do not appear as a forest —a highway full of cars going in the
sane general direction rather than a full bus wth one

desti nati on.

Before witing standards, the underlying philosophy nust be
est abl i shed and adhered to throughout the docunment. The phil osophy
should fix and adhere to a concept, tone, scope, and |evel of

wor ki ng knowl edge and conpetence of the practitioner.

The notivation behind some standards appears to be founded on
inspiration rather than facts, evidence, or a careful study of
failures. The author(s) of the standards should have a clear and
| ogi cal reason why the standards are necessary, what they should
be used for, and what they are intended to acconplish. In

anal yzing the conceptual framework for standards..

a. Wal k away without starting if the standards are neant to
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force the inconpetent practitioner to be conpetent or go out
of business. Witing themw Il be a waste of tine better put
to nore productive endeavors. |If the sinner behavior could
not be changed Ten Commandnents carved on stone surely no
nortal wll nake great headway w th another individual by
pl aci ng words on paper.

b. Change directions if the standards are witten to relieve
responsibility and reduce liability for +the profession
Witing standards for this reason is like digging for phantom
gold —the hole will be deep, cause blisters, receive little
sunlight, conceal the digger (author), and eventually becone
a grave.

C. Proceed cautiously if the standards are witten to help
identify inconpetent practitioners. Like the Mna Lisa, sone
readers will see a frown, others a smle, and the profession
will nore likely than not create a mrror that reflects on
thenselves rather than a wndow to identify inconpetent
practitioners.

d. Continue with good conscience if the standards are neant to
remnd the practitioner what their duty is to thenselves,
other practitioners, the client, and the public. The
strongest fence is built by the farmer intending the fence to
keep the farner’s cows in rather than the neighbor’s cows

out .
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Next, set the tone for the standards. In sone cases, standards can
be witten to provide guidance and give advice.4 In other cases,
standards establish rules and obligations.> To choose the fornmer
requi res persuasive words. To choose the later requires authority
and the resolution to use it. For exanple, if the author of the
standards | ack conplete authority over either the services or the
practitioners, than set the tone of the standards as advice or
guidance.® This is also true if enforcenent is or will likely be
sporadi c, inconsistent, inconplete, or mninmal. Standards that are
witten as rules or nmandates and then are not enforced create
nmeani ngl ess docunents that inconpetent professionals ignore wth
i mpunity, conpetent professionals ignore in order to gain a
conpetitive edge (and feel guilty), clients use to deny paynent

and attorneys use to press negligence clains.

Third, establish the purpose for the standards. The standards wil|
fix the mninmum |l evel of performance. Should the mninmum | evel of
performance be a codification of the «current practice and
conpetence of practitioners or should the mnimm level be an
across the board upgrade of the profession to a higher I|evel of

conpetence? If the standards are neant to be a codification of the

current practice —get the facts. First, research and establish
4 This formof standards often use the word “shoul d” or “may.”
5 This formof standards often use the word “shall” or “wll.”
6 An exanple of this would be a surveyor licensing board

creating standards to govern construction surveys when
engi neers al so performthem
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current requirenments fixed by statute or court cases. Second, send
guestionnaires to practitioners and seek evidence of their current
procedures, proficiency, capabilities, skills, and qualifications.
Be careful to get a sanpling of all nenbers and not weighted
toward the top. Al so, be careful to differentiate between what is
done and what should be done. On the other hand, if the standards
are nmeant to upgrade professional practice, make sure that the
tone is to nmandate and there is both the authority and wll to

enforce the standards.

Fourth and last, establish a working level of know edge and
conpetence in the profession, wite the standards to that |evel,
and then be consistent throughout the standards. For exanple, at
the low end are technical standards that give a step-by-step
procedure and requirenment for every service (nethod oriented
standards). Knowl edge and professionalism are assuned to be
mnimal. At the other end are standards establishing reasonable
goals while leaving the procedures, route, and nethods necessary
to neet the goal up to the practitioner (result oriented

st andar ds) .

2. Lack Authority —Many standards are witten as edicts yet the
aut hor has no power and therefore no right to make rul es regarding
the conduct or practice of a profession. To wite standards as

rul es, the author nust have sone recogni zed authority. Recognized
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authority is wusually derived from statute or by agreenent.
Statutes may establish the standards directly or give a group or

body the power to create standards (enabling statutes).

Authority founded on agreement nay be inplied or contractual.
Inplied agreenment may flow from voluntary nenbership in a
prof essi onal society (peer authority). Continued nenbership in the
professional society inplies a wllingness to abide by the
standards set by the professional society. Contractual authority
is where the practitioner binds thenselves to standards by “arns

| engt h” bar gai ni ng.

In some cases, standards attenpt to derive or display authority
t hrough coercion by citing certain or increased liability.

Exanple: “Failure to conply with these standards shall make the
practitioner |iable for damages.”

To intimdate by relying on the actions of the court or
i ndependent party is always dangerous and prone to backfire.
Odinarily, liability for tortious acts such as negligence
requires proof that there was a breach of a recognized duty that
was foreseeable and a direct cause of the damages. To suggest
these requirenents to be all or partially waived or superseded by
| anguage in the standards, may encourage dangerous precedents that

may have far-reaching and unknown consequences. For exanple, it

may increase the cost and affect the availability of liability
I nsur ance.
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Even when there is authority, seldom is authority all-
enconpassi ng. The power to create standards do not always equate
to the right to create standards. For exanple, a |icensing board
in exercising their power to regulate standards for boundary
retracenent does not have the right to fix the definition of the

hi gh water line.”

Anot her way of viewing limtations on authority is to understand
that there are limtations on the power itself. For exanple,
statutory authority to enact standards are frequently limted to a
certain group (e.g., to licensed nenbers of a profession), by
State and Federal Constitutions, other statutes (Adm nistrative

Procedures Act), and by the terns of the enabling statute itself.

Standards, especially those witten as rules or edicts, must be
carefully worded to fit within the actual authority entrusted to
t he body pronul gating the standards. If there is no authority to
create or enforce standards and none can be gotten, the only
reasonabl e recourse is to codify the current practice. This should

be done using the tone of good advice or gui dance.

2. Lack Exclusive Authority —Many standards or sections establish

rigorous criteria that binds sone but not all practitioners that

7 Board Of Trustees Of The Internal Improvement Trust Fund v. Board Of Professional Land Surveyors, 566 So.2d
1358, 15 Fla. L. Week. D2324 (FI.App. 1 Dist. 1990)
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perform the services. This situation frequently arises where a
board or profession mandates standards over services that may al so
be perforned by other professions. In other cases, a professional
society appears to mandate standards over all practitioners yet
all practitioners are not nmenbers of the society. As a consequence
those practitioners that are bound by rigorous or burdensone
standards are placed in a conpetitive di sadvantage when conpeti ng

agai nst other practitioners not bound by the standards.

If exclusive authority is lacking, do not attenpt to nandate
hi gher standards. Codify the current m ni num standard of practice.
Wite the standards as advice or guidance — not rules the

practitioner appears obligated to follow

3. Deny Responsibility — Perhaps as danmaging as attenpting to
rai se the standards by decree wi thout authority is to seek | ower
standards by deleting requirenments or denying responsibility. The
concept of a profession recognizes that certain skills, know edge,
education, and experience possessed by select individuals are
necessary to provide needed and inportant service to the public.
By their very nature, the skills, know edge, experience, and
intelligence necessary to provide professional services are beyond
that possessed by |aypersons. To recognize and call oneself a
prof essi onal on the one hand while denying the responsibility to
use and apply the special skills, know edge, and intelligence

characterizing professional services on the other hand is to nmake
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the title “professional” a shamand is not in the best interests
of the profession or public.

“No profession nmay, by adopting its own standards of perfornmance,
nmet hod of operation, or paragons of care, insulate itself from
liability for conduct which ordinary reason and |ogic characterize
as faulty or negligent.” Lawyers Title Ins. Co. v. Carey Hodges &
Associates, Inc., 358 SO 2D 964, 968 (La.App. 1978)

St andards can be an inportant tool to provide needed gui dance and
nmold the public’'s perspective of the profession. How the
prof ession sees the inportance and needs of its services and the
tasks that go into the service has a far reaching affect.
St andards  not only provide guidance or rules governing
prof essional behavior and services but in the process recognize
and reach for recognition through increased responsibility.
Responsi bility carries a higher risk of liability but the reward
for increased responsibility is nore involvenent, greater
reliance, nore control, nore power, nore prestige, and nore

ear ni ng power.

4. Borrow Here and There — Many standards were created and
subsequently sound |like a disjointed conmpendium of various parts
from many sources, haphazardly conpiled to form one docunent under
the heading of standards. Usually this situation is fostered by
conmttee nmenbers all witing a different part or one person
borrowing from nmany sources. Wile ideas can usually be safely
borrowed from another source, seldom should the [|anguage be
borrowed. Just as a contract nust be nodified fromjob to job, so

must st andar ds.
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5. Confused Intent — Many standards use obligatory words where
guidance is meant and discretionary words where rules are
i nt ended. In other cases, i ndi vi dual phr ases, sent ences,
par agraphs, or sections are in harnony but the standards when read
as a whole conflict, are not harnonious, or tend to be confusing.

Exanmple 1: “Section 23.2 A retracenment survey shall result in

nonuments at all corners, a plat, and a description ... Section
32.1 Plats... A plat shall be prepared when a report wll not
suffice...”

Exanple 2: “Normally, the practitioner shall show all visible

encunbrances....”

(A plat is mandatory under one section but a later section
interjects to make it conditional if a report is not prepared. The
word “normally” inplies nost of the time but not always while
“shal |” means al ways)

This provides fertile field for argunents, accusations, and

litigation but does not advance the standard’ s objectives.

St andards neant to be binding upon all practitioners are properly

written using obligatory |anguage like "shall," "shall not," and

must.” These define proper conduct that brings retribution such

as professional discipline for any failure to abide by the
standards. On the other hand, standards witten as advice or
guidance is generally cast wusing operative terns |ike "my" or

can." These words are perm ssive and introduce matters that all ow

the practitioner professional discretion. (It should be nade clear
that no disciplinary action or action for negligence wll stand if

the practitioner chooses not to act or acts within the bounds of
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such discretion.) In between these two extremes are operative
words such as "desirable” and “should.” Matters introduced using
t hese operative words do not establish obligations but do provide
recommended gui dance for practicing in conpliance with the intent

of the standards.

Standards mmy contain a conbination of these operative words.

However, the words should not be conbined where one intent is

neant .
| nproper: “The surveyor should reach agreenent with the client on
the fee, tinme, scope, etc., and shall put the agreenent in
witing.”

(Here the practitioner appears to have the discretion to have an
agreenent but if they choose to reach an agreenent they are
obligated to evidence the agreenent in witing. GCbviously, any
practitioner that chooses not to put an agreement in witing
sinmply denies they reached conpl ete agreenent.)

In conjunction with the words is the intent neant by the words.
St andards should not threaten in order to coerce one behavior then
| at er suggest the sane behavior be voluntary (of vice versa).
Exanpl e: “The practitioner should have a witten contract before
begi nning any services. Failure to have a witten contract wll
result in discipline.”
(In this exanple, the term “should” suggest pr of essi onal
di scretion, yet the subsequent sentence provides discipline if the
practitioner chooses not to have a witten contract.)
The aut hor of standards nust take the tine and | ook at each word
and how one word relates to another, one paragraph to another, one
section to another, one chapter to another, and the docunent to
present and future practice.
Fromthe office of Knud E. Hermansen p. 13
Surveyor, Civil Engineer, & Counselor at Law
R.D.2, 1955 Poplar Street

Old Town, Maine 04468
Phone: 207-827-6187



Witing or Revising Professional Standards

6. Qutside Party Charged — Attenpts to charge obligations to
persons not under the authority of the Board or profession is
frequently made i n standards.

Exanple: “The client shall be responsible for researching the
records.”

Standards for a profession have no force and effect on persons who
are not nenbers of the profession even if they are adopted by a
Licensing Board. There are at least tw reasons for this
statenent. They are summarized by the historical Boston Tea Party
that started the Anerican Revolution - oppressive laws wthout
adequat e notice and representation are unfair. In the exanple, the
typical client had no say in witing the standards, would not be
aware of the standard, and would not have the skills, know edge,

or ability to comply with it.

Not only does this problemdo a disservice to the outside party,
it does a disservice to practitioners that rely on the standard in
good conscience. For exanple, the practitioner relying on what
appears to be an obligation inposed on another will conplete their
prof essi onal services confident they can not be held responsible
for the other person’s failure. However, in subsequent litigation
the standard will be found not to be binding on the other party

and the practitioner will be |iable.

7. Lack Definition for Significant Wrds/ Sentences — Besides the
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need to define anbiguous words and terns that are obvious, each
operative word should be carefully analyzed for possible
alternative definitions. Standards are frequently witten by
menbers of the profession, thinking and intending the docunent to
be used by the nenbers of the same profession. Clearly standards
are read by non-professionals. By nbst accounts, standards are
witten in part to help protect the public. Consequently, they are
read and interpreted by nenbers of the public. Unless the
standards clearly provide otherw se, the standards are subject to
interpretation by a layperson wusing a reasonable person’s
interpretation —not professional interpretation. The danger being
t hat what may seem apparent to practitioners is not apparent or
may even carry a different neani ng anong | aypersons or by | aw

Exanple 1: “The licensed individual shall be in responsible charge
of the survey.”

(To a surveyor this neans the surveyor shall check the work
products and affix their signature and seal if it reflects the
surveyor’s professional opinion. To a layperson this sentence
means the practitioner will be physically present and supervise
each step of the process to include the field work.)

Exanpl e 2: “Each person involved with the field work shall affix
their signature to the field book”

(To the typical surveyor, a “person” means an individual. Under
all state laws a person is defined by statute to be an individual
corporation, partnership, etc.)

Exanpl e 3: “The surveyor shall locate all visible inprovenents on
the property.”

“... absent the inprovenments (seeded crop)....” Dow v. Noble, 380
N.W2d 359, 362 (SD 1986) “...In addition to building the new
fence, he nade several other inprovenents... brought the ground up
to grade ... grubbed out the briars and other branbles ... planted
shrubs, flowers and Rosebushes ... Jlawn ... Robinson v.
Leverenz, 202 P.2d 517, 519-520, 185 O. 262, 269 (1949) “...
i mprovenents on the property including the planting of ... rose
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bushes ... trees, sod, grass, and a garden....”lkonomou V.
Ikonomou, 776 S.W2d 868, 871 (M. 1989) also see Stoffel v.
Killian, 69 N. E. 2d 352, 329 I11l.App. 498 (1949)

(In this exanple, the common | aw recogni zes a broader definition
of inprovenments than the profession generally infers given how the
termis used in standards or reports.)

As a consequence the author of professional standards shoul d check
and nmake sure the professional definition is the sanme as the
normal and ordinary definition, which is the same as the |egal

definition.

8. Inflexible and Shortsighted —Many standards are witten wth
only the present practice in mnd despite evidence that now conmon
procedures will face major changes shortly.

Exanple: “All physical evidence found in the field that is to be

used to fix the location of a boundary shall be surveyed using a
closed traverse.”

(Thi s standard nakes new technol ogy such as G P.S. inappropriate.)

In other cases, the standards use inflexible terns or words.
SSmlarly, some standards define flexible ternms and words wth
such rigid inflexibility the author of the standards creates a
barrier to innovation. This situation sets the practitioner up for
needl ess and unintentional violation of the standards.

Exanple: “All corners marked by the surveyor shall be nonunented
wi t h durabl e nmonunents. Durable nonunents shall be metal at |east
0.75 inch in dianmeter and three feet long.”

(In the exanple, the standard would preclude the use of new
i nnovative plastic nmonuments containing nagnetic chips while
all owi ng brass pipe that is not picked up by a nmetal detector.)

| deal |y, standards should use terns that: 1) provide flexibility
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under various but changing conditions, 2) are readily understood
by all practitioners, and 3) can not be msconstrued or ms-
defined by a layperson (i.e., other practitioners establish the

definition).

Exampl e: *“ scal e a reasonabl e surveyor would find acceptable
under the circunstance...”

Reasonable is defined as a |level of effort, skill, or know edge
exercised by a licensed practitioner possessing ordinary prudence
and skill that is provided in the same or simlar circunstances.
Acceptable is defined as a mininum level that a Iicensed
practitioner of ordinary prudence and skill would neet under the

sane constraints and same or simlar situation
(I'n this exanple nost surveyors would be able to choose a proper
scal e yet the |ayperson (e.g., attorney) could not construe the

definition against the surveyor w thout the cooperation and aid of
one or nore other surveyors).

9. Fl exi bl e, Ambi guous, and Dangerous — As problematic as
i nfl exi ble and shortsighted standards are, standards that are too
flexible or open to wide and various interpretations may be as
probl emati ¢ and dangerous.

Exanple: “A practitioner shall |ocate and show all inprovenents.”

(Here the practitioner is required to show all inprovenents
regardl ess of their nature, visibility, identity, source, naker,
per manency, and rel evancy.)

As a rule, each standard should be witten to provide sone
evaluation criteria while allowing for the practitioner to
exercise professional judgnent wthin reasonable and acceptable
constraints.

Exanple: “All visible inprovenents shall be |ocated and shown when
a practitioner has reason to believe the inprovenents may affect
t he reasonabl e marketability of the record title.” or “All visible
i mprovenments within mninmmsetback restrictions are to be shown
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and located if the inprovenents appear to the practitioner to have
an affect on the reasonable marketability of the title.”

(In this example, the practitioner is allowed to exercise a
prof essional opinion so long as it is consistent wth other
prof essi onal opinions. Furthernore, the practitioner is given a
constraint consistent wth the purpose of the standards —
marketability of the title. In the second exanple, t he
practitioner is given an additional constraint that is consistent
with the normal scope of their work on the property —near the
boundary.)

If no other options are apparent, always use a reasonable
practitioner standard. An individual who is a nenber of the
prof ession should be allowed professional freedom so long as it
conforms to sone mninmum acceptable level likely to be used by
other simlarly situated professionals of ordinary skill and

intelligence.

10. Approve by Inplication — In order to establish particular
criterion, sonetimes a negative statenent is used.

Exanpl e: “Whoden stakes are not acceptable nmonunents.”

Unfortunately, by defining the negative, all other behavior is
assuned to be positive. Referring to the previous exanple, all
other objects are acceptable by inplication including such
margi nal items as the nail stuck in the dirt. In nost cases it is
better to state the positive and by inplication identify the

negati ve.

11. Ethics v. Standards —Professional ethics can be defined as a
noral guide for a group — establishing its honor, norality, and

integrity. Standards can be defined as a neasure conpetence or
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criteria for conparison. Just |like the separation of Church and
State, there should be a separation between ethics and standards.
Certainly there is a necessary and beneficial relationship between
the two. In the end, standards will be used in part to judge the
honor, integrity, and norality of the profession. Therefore
standards shoul d have an ethical foundation. Neverthel ess, ethics
are not standards and standards are not ethics. Professional
integrity/interaction is not synonynmous with pr of essi onal
conpet ence. Surveyors can be ethical yet provide faulty services
and vice versa. Therefore to conbine the two in one docunment under
the gui se of standards will confuse matters. The conbi nation tends
to substitute or equate feeling good and achieving respect wth

conpet ence, accuracy, and quality in professional services.

12. Categorize the Grcunstantial — The very nature of
prof essi onal services over technical services requires flexibility
and recognition that professional judgnent nust be accorded great
wei ght. Some aut hors of standards seemto ignore the nature of a
profession by attenpting to fit all professional services into
restrictive categories.

Exanpl e: “These standards shall apply to surveying services and
surveyors in the _ and the resulting work products shall conply
with the requirements as set forth in one of the categories
expl ai ned herein.”

(This requirenment fails to recognize that the services offered by
a profession evolve with tine, changing technol ogy, and the needs
of a society. They also change from client to client and
ci rcunstance to circunstance.)

Pr of essi onal standards should recognize the follow ng: 1)
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Prof essi onal services have a far reaching and undet erm ned i npact
on parties yet unidentified. 2) Mst |aypersons expect to receive
a certain mninmumlevel of service w thout being wary, fearful, or
feeling threatened with dishonest behavior. 3) Sone |aypersons,
especially other professionals or experienced businesspersons,
shoul d be allowed to reach an agreenent with the practitioner that
will give themservices tailored to their particul ar needs. These
criteria are put into effect by using the following or simlar
| anguage:

Exanpl e: These standards shall apply to surveying services and
surveyors in the , except that the Professional Land Surveyor and
their client may agree by witten contract to exclude any or al
the standards from the services sought. Such services excluded
fromthe requirements of these standards shall not be nonunmented
in the field nor shall the services be used as a basis for a
description, unless the work products shall clearly set forth the
particulars in which the surveying services depart from these
standards or conmuni cate a notice of acceptable use or warning of
i mpr oper use.

13. Unreasonabl e Expectations — Good advice or sensible rules do
not always nake good standards. Standards should recognize that

what may be the best course of action is not always realistic or

possi bl e.
Example: “The practitioner shall research and obtain private
records that will aid in the location or re-establishment of the
boundary.”

(Assune the private records are held by a title conpany that
refuse to part with a copy or divulge the information found in the
records. Under these standards the practitioner is left with no
other alternative but to breach the contract and renove thensel ves
fromtheir client’s enploy or risk violating the standards.)

Standards should allow for reasonable professional judgnents and

acceptabl e alternatives when circunstances permt. Simlarly they

Fromthe office of Knud E. Hermansen p. 20
Surveyor, Civil Engineer, & Counselor at Law
R.D.2, 1955 Poplar Street
Old Town, Maine 04468
Phone: 207-827-6187



Witing or Revising Professional Standards

shoul d refrain fromestablishing expectations that cannot be net
or enforced.

Exanpl e: “Where customary, an abstract of title shall be furnished
to the practitioner.”

(In this exanple, what can be the purpose of nmaking this
statement? It creates no enforceable obligation on a third party
and creates an unreasonabl e expectation on the practitioner.)

14. Format Brings Confusion or Facility —Standards are frequently
cited in contracts, speci ficati ons, di sciplinary hearings,
l[itigation, etc. Consequently, the ability to identify mnor
portions of the standards is eased considerably by using nunbers,

letters, and roman nunerals to identify sections and sub-secti ons.

Furthernore, as standards are witten, the author frequently
grapples with ways to be both all-enconpassing and flexible while
bei ng clear and understandable. These goals can be achieved by
i ncluding corments and statenments of intent.

Exanpl e: “To seek paynment for pr of essi onal servi ces, a
practitioner shall have witten evidence of the agreenent and the
terms of the agreenent....”

Conmment: “A conpleted work order will neet this requirenment.”
pinion: “A letter sent to the client summarizing the phone
conversation will neet this requirenent.”

15. Two Simlar Statenments are One Too Many —To nmake an i nportant
statement or make sure an inportant point is understood, many
standards will restate a requirenent or piece of advice in two or
nore different |ocations.

Exanpl e: “10.2 All plans shall contain a graphic scale ... 12.1
Al plans should have a graphical scale depicting the plan
di stance to actual distance.”
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(I'n one section the graphical scale appears nmandatory while in a
subsequent section it is advisable but not necessary.)

Avoid making the sanme or simlar statement in two different
|ocations. In a different location it may have a different neaning
or connotation. In other cases, a subsequent change in one
statenent that is not made in the other statenent causes conflict
or confusion. If the statenent is inportant enough, place the

statenment in a promnent place or underline it —don't repeat it.

Simlarly, avoid referring to another docunent then stating what
the docunent says. Any change to the reference docunment wl|
create a conflict.

Exanpl e: “The code of ethics as set forth in Board Rules 2321.1
requires the practitioner ”

16. Form Over Substance — Standards shoul d not becone focused on
the formor format of the practitioner’s work product. Standards
shoul d focus on the substance in the work products. The form or
format of a practitioner’s work products will change dramatically
in the next decade. Dgital plans wll be comon perhaps
elimnating the need for paper plans. GP.S. wll replace many
conventional survey procedures. Research of public records will be
done by nodem from the office. Field books and even data
collectors wll becone obsolete as field information is sent by

signal directly fromthe field to the office or conputer in the

vehi cl e.
Example 1: “The plan will show ... the title block will contain”
Fromthe office of Knud E. Hermansen p. 22

Surveyor, Civil Engineer, & Counselor at Law
R.D.2, 1955 Poplar Street

Old Town, Maine 04468

Phone: 207-827-6187



Witing or Revising Professional Standards

Conpare: “The practitioner’s work product(s) provided to the
client will contain ... and display or note in a promnent
location ....”"

Exanple 2: “The survey shall be based on a closed traverse and
shall close mathenmatically with a mninumtol erance of "

Conpare: “All points used to fix the boundary shall be |ocated

with sufficient redundant neasurenents that nmeasurenent bl unders
wll be detected.”

17. Changing the Law or It’s Interpretation — As a rule,
prof essional standards cannot by thenselves change the existing
| aw unl ess they are enacted as a statute. To attenpt to change the
law or its interpretation using standards is ineffective and gives
the practitioner a fal se sense of security.

Exanple Standard: “Nanes of adjacent owners are given for

information only and are not neant to inply contiguity, except

where the record description of the adjoining property is stated

on the survey map to be contiguous.”

Conpare: “If the practitioner shows the names of adjacent owners

the practitioner should state if the adjoining lands are
conti guous, not contiguous, or the contiguity is unknown.” Conmrent

with Standard: “In the case of _, the Court decided that the nanes
of adjoining property owners shown on a plan of survey, without
words of clarification, are treated as monunments and will contro

over neasurements.”

(The exanple wording attenpts to change the common | aw rul es of
construction regarding the interpretation of names shown on plans.
On the other hand, the conparison recognizes the existing rules of
construction and attenpts to fit the standard to the rule of
construction.)

Research the | aw, recognize the law, accept the law, and wite the
standards to be in harnony with the law or its interpretation

(e.g., using coments to the standards).

18. One Term One Meaning —Using nore than one word or termfor
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the sanme concept may cause problenms and lead to confusion

Simlarly using the same word or term for nore than one neaning
causes problens and confusion. Use one term that has a clear
meaning to the layperson. In the alternative, define the neaning
of the term than use the term for that neaning consistently

t hr oughout the docunent.

Exanple 1: “The survey shall locate all ... The practitioner wll
survey ... The survey shall show ...

Exampl e 2: “The plan ... plat ... drawing ... draught ... draft

(In the first exanple, the word “survey” is used interchangeably
for both the act (noun), process (verb) and the product (noun). In
t he second exanpl e, nunerous words are used for the same purpose —
to describe a pictorial sumary of the practitioner’s opinion.)

19. Individual/Professional Definition — Wen attenpting to
provi de professional standards be careful about ternms that should
be defined by the profession as a group and terns that an
i ndi vi dual should define. Wthout definition, many ternms inply an

i ndi vi dual definition

Example: “... an appropriate scale”

Compare: “... a scale a reasonable surveyor of ordinary prudence
and skill would find acceptable under the circunstance...”
(“Appropriate” is an individual judgment and offers no rea

gui dance. This criterion is nmet if the individual feels it is
appropriate. On the other hand, “a scale a reasonabl e surveyor of
ordinary prudence and skill would find acceptable under the
circunstance...” requires the practitioner consider how other
prof essi onal s woul d judge the scale.)

In some cases, it nay be nore concise to define key operative

terns such as “reasonable,” “acceptable,” “appropriate,” “normal,”

etc., to prevent or perhaps allow for individual definition.
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20. Absolutes —Be careful about using absolute ternms —especially
where absolute terns woul d i npose an unreasonabl e burden. Absol ute
terns include terns that don’'t allow for exceptions and terns that
i ncl ude such nunerous or burdensone sources that the task itself
i s onerous or burdensone beyond reason.

Exanpl e: “The practitioner will obtain all records ... every plan
whol e property ...."

Exanple 2: “The practitioner will search the public records ...

(In the first exanple the adjectives include the entire popul ation
wi t hout exception. In the second exanple, the adjective “public”
by inplication not only includes those docunents at the registry
but also DOT, municipal, and state archive records.)

Absol utes are frequently used to provide clarity and unm st akabl e
limtations. However, to provide clarity, the absolute terns make
demands that inpose |oathsome burdens that cause unreasonable

expect at i ons.

21. Trivial —Don’t establish a particular standard or refinenent
to a particular standard unless it is inportant and its violation
will clearly detract from the professionalism of the service or
has the potential to <cause harm to the client, ot her
practitioners, or the public.

Exanple 1: “The client’'s nane, address, and property |location
shall be placed in the title bl ock”

Example 2: “The use of the symbol ° may be used in lieu of

degree.”
22. Accuracy V. Precision — Mst practitioners can probably
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explain the difference between accuracy and precision. However,
when witing standards for retracenment surveys the tw are
erroneously thought to be synonynous. For exanple, many standards
contain “accuracy” tables listing the allowable relative error of
closure, angular error, positional tolerance, etc. Sone of the
nore sophisticated tables list the nunber of angles to be turned,
m ni mum di stances, type of equipnent, least count, etc. These
tolerances relate to the precision of the survey not necessarily
the accuracy of the survey. A practitioner could neet all the
requirenments set by these tables yet have surveyed the wong
property. In certain circunstances, accuracy is abhorrent to
preci sion. Consider a retracenment survey where the original survey
was conducted with a chain and conpass. The nbst accurate way to
retrace this survey is to use a chain and conpass rather than nore
sophi sticated equi pnent that would neet the tol erances established

in the tabl es.

23. Say What They Are Thinking Not What is Meant —As many of the
exanpl es show and the previous problem between “accuracy” and
“precision” tables indicate, many standards codify what the author
is thinking or practices at the time rather then the intent for
their thought or practice.

Exanpl e: “Monunents shall be netal...

Intent: Monunments will be capable of being discovered by netal
detectors and withstand natural decay and fire.

Situation that nmeets the standard but not intent: Brass rod is
used.

Exanple: “All surveys will be done using a closed traverse....”
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Intent: Practitioner will check for and di scover blunders in their
survey.

Situation that neets the standard but not intent: The traverse is
cl osed but no mat hemati cal check is done.

Exanpl e: “The practitioner will examne every deed back to the
source deed...”
Intent: “The practitioner will investigate courthouse records in

sufficient depth such that they are likely to discover errors or
problems in the boundary |ocation.”

Situation that neets the standard but not intent: The practitioner
i gnores a probate partition action because it was not a deed.

The result is that the intent is sonetinmes unclear, professiona

i nnovation stifled, and the standards unduly restrictive.

Concl usi on
In conclusion, licensing boards and professional societies that
are planning to revise or wite standards nust have nore than a
need or desire to wite standards. Standards have considerable
inpact on the practitioner’s cost, time, and liability. Quality

standards should be witten in such a manner that the standards:

1. address a wong, potential problem problem or shortcomng
that may cause damage or harmto the client, public, or other
practitioners;

2. are reasonabl e;

3. wi || advance the profession;

4. protect the public;

5. will not do harmto third parties;

6. wi Il not be an unreasonabl e burden on conpetent surveyors;

7. give responsibility where responsibility is deserved,

8. are in harnony throughout the standards thenselves, wth
ot her regul ations, existing practice, and future practice;

9. use persuasive words where advice is neant and nmandatory

wor ds where change is needed; and
10. allow professional | eeway and encourage innovation brought on
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by new technol ogy, know edge, and net hodol ogy.

Fromthe office of

Knud E. Her mansen

Surveyor, Civil Engineer, & Counselor at Law
R.D.2, 1955 Poplar Street

Old Town, Maine 04468

Phone: 207-827-6187

28



